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Sedimentation Project. Equipment of 
this nature will be made available to 
Federal, State and local governmental 
agencies at cost. The District Engi-
neer, St. Paul, is also authorized to ap-
prove the performance of testing and 
calibration work for U.S. private firms 
that fabricate this specialized equip-
ment for commercial sale when the es-
timated cost for services of Corps per-
sonnel is $5,000 or less for a single 
order. Approval is required when the 
estimated single order cost for a pri-
vate firm exceeds $5,000 and when the 
total cost of work during a fiscal year 
for any one private firm exceeds 
$15,000. Requests for approval shall be 
addressed to HQDA (DAEN-CWE-HY) 
Washington, DC 20314. 

(g) Reports of testing results. Final re-
ports of results will be submitted in ac-
cordance with instructions provided by 
the sponsoring organization, with two 
copies to HDQA (DAEN-CWE-DC) 
Washington, DC 20314. 
Copies of reports of scientific or tech-
nical activities will be transmitted to 
the Defense Documentation Center as 
required by AR 70–31. (RCS OSD–1366) 

(Sec. 3012, 70A Stat 157; 10 U.S.C. 3012) 

[44 FR 50338, Aug. 28, 1979] 

§ 209.345 Water resource policies and 
authorities. 

REIMBURSEMENT FOR ADVANCE NON- 
FEDERAL PARTICIPATION IN CIVIL 
WORKS PROJECTS 

(a) Purpose. This regulation gives 
general instructions on use of section 
215 of the Flood Control Act of 1968 
(Pub. L. 90–483) to reimburse a non- 
Federal public body for construction of 
part of an authorized Federal project, 
part of an authorized Federal project. 
It establishes general policies, outlines 
procedures to be followed in reaching 
an agreement with an eligible non-Fed-
eral entity, and provides guidance on 
the provisions of such an agreement. 
All authorized projects are subject to 
this Act and regulation. 

(b) Applicability. This regulation ap-
plies to all field operating agencies 
having Civil Works responsibilities. 

(c) References. (1) Section 215, FCA of 
1968 (Pub. L. 90–483, 42 U.S.C. 1962d–5a.). 
(APP A, this regulation). 

(2) Senate Document No. 10, 90th 
Congress, 1st Session, ‘‘Study of Fed-
eral Reimbursement Policy for Work 
by States and other Non-Federal Enti-
ties on Authorized Water Resources 
Projects.’’ 

(3) Section 221, FCA of 1970 (Pub. L. 
91–611, 42 U.S.C. 1962d–5b). 

(4) ER 405–2–680. 
(5) ER 1140–2–301. 
(6) ER 1180–1–1, (para. A–310, App. A). 
(d) General policy. (1) The specific 

limitations put upon the allotment of 
funds authorized by section 215 indi-
cate that only limited use should be 
made of the authority. It will, there-
fore, be Corps of Engineers policy to re-
strict the use of this authority to cases 
that meet all of the following condi-
tions: 

(i) The work, even if the Federal Gov-
ernment does not complete the author-
ized project, will be separately useful 
or will be an integral part of a larger 
non-Federal undertaking that is sepa-
rately useful; 

(ii) The work done by the non-Fed-
eral entity will not create a potential 
hazard; 

(iii) Approval of the proposal will be 
in the general public interest; 

(iv) Only work commenced after 
project authorization and execution of 
an agreement pursuant to this Regula-
tion will be eligible for reimbursement 
or credit; 

(v) Proposed reimbursement will not 
exceed the amount that the District 
Engineer considers a reasonable esti-
mate of the reduction in Federal ex-
penditures resulting from construction 
of the project component by the non- 
Federal entity. 

(2) Before finally approving any 
agreement under section 215, the Chief 
of Engineers will inform the Secretary 
of the Army and the Chairman (Senate 
and House), Subcommittee on Public 
Works, Committee on Appropriations 
of the proposed arrangements. The 
Chief of Engineers will not sign an 
agreement until Secretarial and Com-
mittee concurrences are obtained. 

(3) Section 215 authority will not be 
used where it might appear to cir-
cumvent the intent of Congress. It will 
not, for example, be used to initiate 
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work on projects to which Congres-
sional committees have indicated gen-
eral opposition or refused to provide re-
quested funds, or to accelerate portions 
of work on which construction has al-
ready been commenced by the Federal 
Government. 

(4) Section 215(f) authorizes a specific 
allotment of funds to reimburse non- 
Federal entities for work accomplished 
under the Section. No allotment has 
been established, nor is one proposed at 
this time. Until one is, and firm proce-
dures are established, any agreement 
with a non-Federal entity shall call for 
reimbursement, or for credit against 
required contributions, only when con-
struction funds for the Federal project 
which incorporates the part con-
structed by the non-Federal entity are 
appropriated and allocated. 

(5) The non-Federal entity will nor-
mally be required to develop the design 
memorandum, engineering plans, and 
specifications for the work it proposes 
to undertake. Subject to policies estab-
lished in ER 1140–2–301, as modified in 
paragraph (e)(2) of this section, the 
District Engineer may provide engi-
neering services with funds advanced 
by the non-Federal entity if he deter-
mines it to be impracticable for the en-
tity to obtain the services elsewhere. 
Non-Federal engineering and overhead 
costs for the part of the Federal project 
that the non-Federal entity proposes to 
construct will be part of the reimburse-
ment agreement. 

(6) The agreement shall include local 
cooperation items required by the 
project authorization and by Section 
221, FCA of 1970. 

(7) Reimbursement of non-Federal 
work under Section 215 is not applica-
ble to small projects authorized under 
the general authority of Section 107, 
Pub. L. 86–645, as amended. (33 U.S.C. 
577); Section 205, Pub. L. 858, 80th Con-
gress, as amended, (33 U.S.C. 701s); and 
Section 103, Pub. L. 87–874, as amended, 
(33 U.S.C. 426g); and Section 14, Pub. L. 
79–526 (33 U.S.C. 701r). 

(e) Procedures. (1) Non-Federal enti-
ties desiring reimbursement under Sec-
tion 215 for constructing part of an au-
thorized Federal project should confer 
with the District Engineer and submit 
a written proposal to him. This pro-
posal will form the basis for con-

sulting, as needed, with OCE and for 
deciding whether the proposal meets 
the policy criteria of paragraph (d) of 
this section, and whether to continue 
under the procedures below and what 
sequence to follow. 

(2) If Federal preconstruction plan-
ning funds are not available to the 
project and it is considered impractical 
for the non-Federal entity to prepare a 
partial design memorandum and/or 
plans and specifications, the draft 
agreement may propose that this work 
be accomplished by the Corps of Engi-
neers through an advance of non-Fed-
eral funds for this purpose. Certain ad-
vances of funds will be necessary, in 
any event, to cover other costs which 
are required on the part of the Corps of 
Engineers. Paragraph 11 of ER 1140–2– 
301 requires that requests to the Appro-
priations Committees for approval of 
advances of funds should normally be 
submitted to the Committees by non- 
Federal interests outside of Corps of 
Engineers channels. An exception to 
this procedure will be made in the case 
of Section 215 proposals in that the re-
quest for approval of advances will be 
made a part of the request to the com-
mittees for approval of the overall ar-
rangement referred to in paragraph 
(d)(2) of this section. Thus, proposed 
advances of funds for the following pur-
poses will be clearly set forth in the 
draft agreement: (i) Preparation of a 
partial design memorandum and/or 
plans and specifications (ii) corps re-
view of design scheduled for accom-
plishment by local interests, and (iii) 
periodic and final inspections. 

(3) The District Engineer will submit 
for review an unsigned draft agreement 
to OCE. All agreements will be pre-
pared for the signature of the Chief of 
Engineers. 

(4) The District Engineer will be noti-
fied of any changes in the draft agree-
ment that the Chief of Engineers may 
require, and will negotiate a final 
agreement with the non-Federal enti-
ty. After signature of the agreement by 
the non-Federal entity, the District 
Engineer will forward three copies to 
HQDA (DAEN-CWO-C) WASH DC 20314, 
for signature by the Chief of Engineers. 

VerDate Mar<15>2010 10:03 Sep 08, 2014 Jkt 232137 PO 00000 Frm 00168 Fmt 8010 Sfmt 8010 Y:\SGML\232137.XXX 232137pm
an

gr
um

 o
n 

D
S

K
3V

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



159 

Corps of Engineers, Dept. of the Army, DoD Pt. 209, App. A 

(5) Upon receipt from OCE of the full 
executed agreement, the District Engi-
neer will transmit the signed agree-
ment to the non-Federal entity. 

(6) The Division Engineer will review 
the (partial) design memorandum, and, 
if it meets the relevant criteria in 
paragraph (d)(1) of this section, will 
submit it to OCE with the rec-
ommendations on whether or not the 
work may proceed subject to reim-
bursement under the agreement. 

(7) The Division Engineer will ap-
prove plans and specifications. 

(8) The non-Federal entity will award 
contract. 

(9) The District Engineer will con-
duct periodic and final inspections. 

(10) Upon completion of the local 
work, the District Engineer will certify 
the cost data, and that performance 
has been in accordance with the agree-
ment. 

(f) Agreements. Agreements under 
Section 215 should follow the general 
format presented in paragraph (c)(6) of 
this section, adapted as warranted by 
the specific case. Each agreement 
shall: 

(1) Expire 3 years after the date of 
execution if the non-Federal entity has 
not commenced the work contemplated 
by the agreement. 

(2) State the time allowed for com-
pletion of the work. A reasonable time 
shall be allowed, but normally not over 
2 construction seasons. 

(3) Fully describe the work to be ac-
complished by the non-Federal entity 
and specify the manner in which it will 
be carried out. 

(4) The agreement will specify that 
reimbursement by the Federal Govern-
ment will not exceed $1,000,000. 

(5) Provide for necessary review of 
designs, plans, and specifications, by 
the District Engineer. 

(6) Provide for examination and re-
view of proposed contracts and for in-
spection of the work by the District 
Engineer for conformance with the 
terms of the agreement. 

(7) State fully the basis on which re-
imbursement or credit shall be deter-
mined, and provide for the final adjust-
ment when the balance of the Federal 
project is constructed. If the improve-
ment proposed by the non-Federal enti-
ty includes work that will not become 

a part of the Federal project, the 
means of determining the part eligible 
for reimbursement shall be fully de-
fined. 

(8) State that such reimbursement 
shall depend upon appropriation of 
funds applicable to the project and 
shall not take precedence over other 
pending projects of higher priority. 

(9) Specify that reimbursement or 
credit for non-Federal work shall apply 
only to that work undertaken after 
execution of the agreement. The term 
‘‘work’’ shall include advance engineer-
ing and design as well as actual con-
struction. 

(10) State that the agreement is not 
to be construed as committing the 
United States to reimbursement if the 
Federal project is not undertaken, or if 
the Federal project should be modified 
in such a way that the work performed 
by the non-Federal entity does not con-
stitute a part thereof. 

(11) Contain applicable equal employ-
ment clauses from Armed Services Pro-
curement Regulations. 

(g) Nature and amount of reimburse-
ment. (1) The non-Federal entity may 
be reimbursed by a payment of cash, 
or, preferably, by reductions in any 
non-Federal contribution to the Fed-
eral project that may have been re-
quired by the legislation authorizing 
it, or by a combination of cash and 
such reductions. 

(2) The amount of reimbursement 
shall equal the approved expenditures 
made by the non-Federal entity for 
work that would have been accom-
plished at Federal expense if the entire 
project were carried out by the Corps 
of Engineers, and as covered in the 
agreement under paragraphs (f) (7) and 
(10) of this section. The amount of re-
imbursement will not exceed, however, 
the amount that the District Engineer 
finds to be a reasonable estimate of the 
reduction in Federal expenditure re-
sulting from construction by the non- 
Federal entity. 

APPENDIX A TO PART 209—PUBLIC LAW 
90–483, 90TH CONGRESS, S. 3710, AU-
GUST 13, 1968 

An act authorizing the construction, re-
pair, and preservation of certain public 
works on rivers and harbors for navigation, 
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